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Lao People’s Democratic Republic
Peace Independence Democracy Unity Prosperity

MANUAL ON COMPLAINT HANDLING 

PART I

Ad Hoc Committee
OPERATING GUIDELINES

1.
Introduction

1.1 The ad hoc Committee provides an independent and objective forum for procuring entities and tenderers to decide on complaints submitted by tenderers in respect of alleged breaches of Law No. 30/NA on Public Procurement, dated November 02, 2017 and the Instruction on the Implementation of the Law on Public Procurement, No. 0477/MOF, dated February 13, 2019.

1.2 The Committee represents a broad spectrum of members from Government and the members will be appointed by the Director General of State Assets on the basis of their particular knowledge and experience relevant to the subject matter of the dispute. 

1.3 The Committee intervenes in the review process at the request of the Director General of State Assets where, following the submission of a complaint by a tenderer against the decision of a procuring entity, he or she considers that there is a need to hear additional evidence or argument of the parties or to undertake further consideration of the matters in dispute before a resolution can be found.

1.4 As well as providing the necessary expertise, the members of the Committee must also be independent and impartial. This has a number of implications:

· Committee members must be independent and impartial.

This means that the Committee members must have no relation with either of the parties and must have no conflict of interest. They may have no direct or indirect financial or other interest in the tenderer’s company. The Committee members must sign a declaration to this effect when accepting the appointment (Form PPMD/7A). They may not accept bribes.

These are continuing obligations and if, during the course of the proceedings, a conflict of interest arises, this must be notified to the parties.

See Appendix 1: Code of Ethics.

1.5 The ad hoc Committee will apply the Law on Public Procurement of Lao PDR, the Instruction on the Implementation of the Law on Public Procurement, its secondary legislation such as standard bidding documents, the Review Procedure of the ad hoc Committee and must respect other applicable laws of Lao PDR.

2.
Preparing for the Procedure

2.1 At the beginning of the procedure, the Committee members will be sent terms of reference by the PPMD (Form PPMD/7). This will include: copies of the complaint and the reply; the acceptance form which the Committee members need to return duly signed; form 6 which the Committee members must complete to set out the conduct of the procedure (this will be sent after the Committee members have met to decide on how to conduct the procedure); the standard form of decision and a costs award form.
2.2 These documents will also contain the information which the Committee members will need to reach their decision. The main arguments and points at issue will be found in the complaint and the reply. The main facts will be found in the procurement notice, the decision of the procuring entity and in any other evidence which has been attached by the parties and specified in the Complaint or Reply forms.
2.3 The Committee members should first look over these papers to get an idea of the issues in dispute and of the complexity of the case. This will help them decide whether the case can be decided by looking at the documents only or whether they are also going to need a hearing so that they can listen to the arguments made by the parties and be guided through the evidence that has been presented. It will also give them a chance to decide whether they need to see more documents, such as the records of the evaluation committee to help them understand how the evaluation was made. They may even want to call an expert witness where the issues in dispute are very complicated or technical. For example, if the dispute is about whether a technical specification is drafted in a way which benefits one supplier in particular, then they may want to hear what a technical expert has to say about the specification. This will also give the Committee members an idea about how long the procedure is going to take and how they want the arguments to be presented in a hearing. These are issues they must decide in order to complete Form PPMD/8.

2.4 Once the appointment procedure is completed, the first procedural task is to decide how to conduct the procedure. This includes deciding on the order, time and place of the Hearing or Hearings (the PPMD will make the actual arrangements), if any, as well as deciding on the mode of proceedings. This essentially means that the Committee members need to decide whether (if the parties have agreed on the form) they can continue on the basis of documents only or whether they need to meet the parties and, if they do decide to hear the parties, how they want the evidence to be presented. Normally, they would ask to hear the arguments and evidence of the Complainant first and then the answer of the procuring entity. In some cases, it may be better to start with the decision of the procuring entity and hear the reasons for that, before listening to the points raised by the Complainant. It depends on which option is likely to help the Committee members reach their decision on the complaint most efficiently. 

In practical terms, these decisions on the procedural order could be made following a meeting of the Committee members but they could also decide to agree these issues over the phone or the decision could be delegated to the Chairman. In any event, the Committee members must communicate at the earliest possible opportunity to decide how to do this.

The decision of the Committee in this respect will be put into Form PPMD/8 and must be sent to the PPMD. The PPMD will make the logistical arrangements.

2.5 This might also be the time for the Committee members to decide who will draft the final Decision. See section 3.12 below.

3.
Conducting the Procedure

3.1 Where it has been decided to hold a Hearing, the procedure should be started by the Chairman who will introduce himself and the other Committee members and welcome the parties and, if they have them, their representatives. To make sure that everyone knows everyone else, it is a good idea to ask each participant to introduce themselves by name and position. This is also important for the PPMD who will be taking minutes of the Hearing.

3.2 If one or more of the parties is not present, the Chairman should check with the PPMD that the party had been properly notified. If that is the case, the first decision of the Committee will be to decide whether to proceed without the presence of the absent party. They are allowed to do this but need to be satisfied that they have enough information to do so.

3.3 If the committee members had asked (using Form PPMD/8) for any additional documents to be submitted or for any additional witnesses or committee member witnesses to be called, then they need to check that this has been done. 

3.4 As a purely practical matter, the Chairman should explain the timetable and indicate the timing of any refreshment breaks, availability of refreshments and washrooms.

3.5 The Chairman should also now explain what procedure will be followed. This includes the order of the procedure, i.e. who will speak first and who will present evidence first. They will also say when they wish to hear the expert witnesses, if any. To make sure that they have control over the procedure, they will also tell the parties how much time they have to make arguments. Since the main arguments have been submitted in writing on the forms, the Committee members may restrict any further oral submissions to a short period, maybe 30-60 minutes. If the written arguments are unclear or incomplete, maybe the Committee members will give the parties a bit longer. It is the decision of the Committee members which they will make after having done their preparatory work of reading the files. They will not give the opportunity to the parties to start making new or vague complaints. The purpose will be to clarify the arguments or points they made in their Complaint or Reply forms.

3.6 This is also a good opportunity for the Committee members to ask the parties whether there are some facts and details that are agreed. It is useful to accept anything that is agreed, so that the short time available can concentrate only on the matters that remain is dispute.

3.7 During the procedure, the Committee members must deal with the parties equally and fairly. That means that the parties should each be given an opportunity to present their case and no favour should be shown to one of the parties only. This does not necessarily mean that each side should be given exactly the same time to present their case – sometimes, the Committee members will need to hear more factual evidence from one side than from the other. But, in all circumstances, there should be a balance and neither party should feel that he or she has not been able to present their case. 

3.8 In general, the Committee members should listen to the arguments made by the parties and the witnesses. It is the duty of the parties to explain their case and to demonstrate why it is they are right. That does not mean that the Committee members may not ask questions: they are permitted to ask for clarifications and other questions when they do not understand what is being said. They can also ask for further explanations on the points raised. However, they should not conduct an investigation themselves and to act as if they were the lawyers of one or other of the parties. 

3.9 It is clear that the Committee members are chosen for their expertise in the sense that they are familiar with the types of issues involved in the case. This is the benefit of the Ad hoc Committee procedure over a court procedure because a court will not always be familiar with the particular area of law. However, the role of the Committee member is to decide whether the Law on Public Procurement has been breached. His or her role is not to try to make a better procurement decision. The Committee member should not substitute his or her decision for that of the procuring entity. Maybe, a Committee member who is an engineer would have made a different choice of winner if he were a member of the Evaluation Committee because of the better engineering aspect of an alternative bid. The Committee member’s role is not to show that he is a better engineer than the Evaluation Committee, but rather to check that the procuring entity and the Evaluation Committee have reached their decision in conformity with the Law. If they have failed to follow the Law or have taken considerations into account that are not permitted then the Committee members can decide there has been a breach. 

3.10 To ensure that the procedure has been conducted properly, the PPMD will take minutes and record what has transpired. Nevertheless, the Committee members should also keep their own notes of the proceedings so that they can keep a record of the important facts and legal issues that have arisen. This will be critical for them to reach their decision later. The Committee members must give reasons for their decision and so the notes will be used to identify the facts they think are important and to identify where those facts came from (which document, for example, or which witness). This will be even more important where there are several issues to be decided. It may be that the Complainant thinks there is more than one breach and so there will be factual evidence which relates to each of those allegations. In some cases, there may be a breach. In others, maybe not. So the Committee members will need to keep track of the facts which relate to each particular legal issue or provision of the law.

3.11 At the end of the Hearings when the parties have finished presenting their case and when the Committee members have no further questions, the Chairman should close the meeting thanking everyone for their participation. He should invite the parties to leave the room, leaving only the Committee members and the PPMD representative alone with each other.

3.12 When the Committee members are alone, they should decide how to proceed. The Decision could be drafted in a number of ways. It could be a joint effort or the task could be delegated to one of the Committee members. If this was not already done at the beginning, this is the time to decide how the Decision will be drafted – whether it will be a joint effort or whether the task will be delegated to one of the Committee members. 

3.13 The Committee members should fix their own timetable for any further meetings or for the submission of comments on any drafts of the Decision.

4.
The Decision
4.1 The Decision must include the reasons for reaching the conclusion so that everybody understands what has happened and what the legal consequences are. This is important because if one of the parties disagrees with the result and decides to appeal to the Court, the Court must be in a position to know how the decision was reached. It is also important for the future because these decisions can be used to explain to people what different Articles of the Law mean and how they should be interpreted and applied. The Director General of the State Assets Department will use these Decisions to resolve future disputes which raise similar issues.

4.2 The Decision should deal with the issues raised by the parties and should not go beyond the complaints made. There are several reasons for this.

· No bidder likes to lose the contract but just because a particular bidder loses does not mean that the Law has been broken; in most cases, it just means that the bid was not good enough. 

· In order to start this whole process and to justify incurring all the costs and spending the time involved, the bidder must be able to identify some possible breaches of the Law and these must be set out in the complaint.

· If the bidder cannot identify any breach, it is possible that nothing is wrong and pursuing the complaint would be a waste of time and money.

· There are other authorities available who will look at the whole process on a regular basis such as the Ministry of Finance or the Supreme Audit Organisation. It is their job to carry out more general supervision.

· There is very little time available for the Committee members to analyse the case and reach their decision. They do not have enough time to engage in an open-ended search for possible procedural defects.

4.3 As well as reaching a decision on the facts of the case and deciding who is right based on the Law, the Committee members may also have to decide whether to make an award of costs in favour of the Complainant. Generally, the tenderer should be compensated by the procuring entity for the costs of preparing his tender if there has been a breach of the Law. But there may be circumstances where this is not fair. For example, it may be that there was a breach of the Law but this had no effect on the decision of the procuring entity – even if there was no breach, the complainant would still not have won. In those circumstances, it may be that the Committee members feel that no award on costs should be made, even where there was a breach. The Committee members must also make this award in their Decision.

4.4 The Decision itself must be clear and understandable. There must be no doubt as to what the decision is and it should be final - not leaving any need for further decisions in the complaint. It must deal with all the issues raised. It must also be consistent so that the answer given in one paragraph does not contradict the answer given in another. The Decision must comply with the Law on Public Procurement and with any other applicable law.

4.5 The Decision should be prepared in the Form provided: Form PPMD/7C. This covers most of the background information needed such as the date of appointment, the identity of the Committee members and parties, the date on which the procedural instructions were delivered, the date of hearing or hearings, if any and the date of conclusion of the proceedings. 

4.6 For the rest, the Decision will generally be drafted in the way the Committee member prefers. It is a question of style but an attempt should be made to keep it as short and as clear as possible while covering all the relevant points. All Decisions should contain some standard elements. In addition to the background information which is already found on the form, the Decision should:

· state the object of the dispute, i.e. what is or are the main issue(s) involved and what is the complainant trying to achieve;

· include the findings of fact based on the evidence;

· identify the provisions of the Law or secondary legislation at issue;

· provide an analysis of the legal submissions made by the parties;

· explain how the legal conclusions are applied to the facts of the case;

· describe the findings (conclusions) reached by the Committee members;

· set out the remedies that are ordered by the Committee members.

4.7 The Committee members should consider all the relevant facts which they will find in the complaint and reply, in the submissions of the parties at the Hearing, in the documents and from the evidence of any witnesses. If, at the beginning of the procedure, the parties provided some ‘agreed facts’, then this will assist the Committee members in dealing only with the remaining disputed facts.

4.8 The legal questions that need to be considered are those that are needed to find the solution. They will generally relate to the Law on Public Procurement, the implementing Instruction or the standard bidding documents. The question might either concern issues of procedure (for example, whether the right deadline was used) or substance (was everybody given equal time to prepare bids). 

4.9 The Committee members must then apply the legal analysis to the facts of the case. For example, the: minimum deadline for submission of bids in open procedure is 35 days (Law). If, looking at date of notice and date deadline given, the time between is less than 35 days (fact), there is a breach of the law (application of law to facts).
4.10 In drafting the findings, it is important to provide a clear and concise summary of the decision relating it, where appropriate, to the findings of fact and law. The parties must understand the conclusions so it must clearly state whether the law has been breached and, if so, by whom. It should also clearly set out the decision of the Committee, i.e. the actions to be taken as a result of the findings. 

4.11 There are a number of alternative remedies available to the ad hoc Committee. They must decide which one is most appropriate – in most cases, the remedy requested will be indicated in the Complaint Form. The options are:

· Declaration of a breach of the legal framework

This might be most appropriate where it is too late to do anything else; for example, the contract has already been awarded
· Annulment of a specific action or decision and order its correction in conformity with the legal framework 

This can be done only when the application was brought in time to allow the correction to be made. It is very useful where there is a problem with the technical specifications, e.g. where it favours a particular bidder. The Committee could remove the offending specification and order the procuring entity to replace it with a new objective technical specification.

· Annulment of the procurement procedure in question and order a re-tender in conformity with the legal framework

This could be done before contract signature. It might be appropriate where it is impossible to correct the existing procedure without harming the bidders.
· Declaration that the contract resulting from a flawed procurement procedure is void and order a re-tender in conformity with the legal framework

This is really the only option after the contract has been signed. 
· Imposition of disciplinary measures on the government officials having been found in breach of the legal framework

This may be appropriate where there has been a deliberate and considered breach of the Law where the procuring entity has ignored a legitimate complaint of the bidder and/or refused to remedy its procurement decision or action where there is no doubt that a breach has occurred. 

· Require the procuring entity to compensate the complainant for the cost of preparing its tender

This might be considered where the bidder has incurred significant costs in preparing its tender which are lost because of the breach of the rules by the procuring entity.
5.
The Evidence

5.1 The evidence is what will provide the Committee members with the facts upon which they can base their decision. They will get the evidence from the terms of reference which include the complaint and reply together with additional documents such as the contract notice and the decision of the procuring entity. They may also include other evidence.

5.2 Essentially, evidence will come from various sources. It will come from:

· Producing various documents;

This is documentary evidence and will include all written documents such as the contract notice, the instructions to bidders, the standard bidding documents, the written decision of the procuring entity, any written communications between the parties and will also include any notes or annotations made on other written documents.

· Calling witnesses;

This is witness evidence and refers to the oral testimony or statements of people who, usually, are implicated in the case. It could include the evidence of employees of the tenderer, generally those preparing and submitting the bid, or members of the procuring entity or the evaluation committee.

· Calling expert witnesses;

This is expert evidence and refers to both written and oral evidence presented by a technical expert, i.e. someone who has specialist knowledge of issues which are in dispute. This is most likely to be needed where there is a dispute as to technical specifications which need to be explained.

· Producing things;

This is real evidence but is less usual in the case of procurement. In criminal cases, for example, it includes things like a murder weapon. In the case of procurement, it is possible that the goods which form the subject of the procurement might be produced. For example, it might be necessary to show why a certain product was rejected for not conforming to a technical specification.

· Drawing conclusions from the circumstances; 
This is circumstantial evidence and refers to conclusions or assumptions drawn from a situation or series of events which imply or infer what has happened. This does not prove that it happened but suggests that it happened. For example, if the procuring entity prepared a contract notice (the draftsman will give evidence that it was drafted) and delivered it to the newspaper (with evidence that it was delivered, either a receipt from the post office or the evidence of the person who delivered it), the assumption is that the newspaper published it. If it can be shown that the newspaper did not publish it (by producing copies of the newspaper for the dates in question), then the circumstantial evidence is disproved. If it is not challenged, then it stands.
5.3 The Committee members should not accept or believe all evidence that is presented. They must be sceptical and try to discover the truth. The parties will always try to give their own version of events. Where they agree, it is likely that this is what happened. Where they do not agree, it is the duty of the Committee to decide what really happened. It does this by considering the evidence. In doing so, the Committee will look at
· Relevance

Evidence is relevant if it logically goes to proving or disproving some fact at issue in the case. The Committee should, therefore, ask itself whether the evidence presented is related to a fact in dispute; helpful in addressing the issues in dispute; or necessary to reach a conclusion. If it is, then the evidence is relevant. 
· Admissibility

In some cases, evidence is admissible if it relates to the facts in issue. This is similar to relevance. If it is not relevant, it should be excluded. Sometimes, evidence is circumstantial and is used to reveal circumstances that make those facts probable or improbable. Except in the case of experts, evidence should be in the knowledge of the witness (i.e. what he or she actually did, said or saw) and not based on his or her opinion. The evidence should also be direct evidence of those facts and not second hand (not ‘hearsay’). For example, the evidence of a witness who says he heard Mr. X say that he delivered a document is admissible, but not the evidence of the same witness that Mr. Y told him that Mr. X said that he delivered the document. That is only evidence of what Mr. Y said and not of what Mr. X said. The evidence must have been properly obtained (not stolen, for example) and, in the case of a document must be the original. 
· Weight
The ‘weight’ of the evidence is the reliance that can properly be placed on it by the Committee. This applies to all types of evidence: documentary evidence; witness evidence; committee member evidence; and circumstantial evidence. Evidence is always better when it is corroborated, i.e. where there is more than one piece of evidence which points to the same fact. The weight to be given to the evidence depends on what type of evidence it is.

5.4 In the case of documentary evidence, the nature of the document may be relevant. For example, an official document may be better than a letter or a note, although if there is no official document (either there is none or it is lost) then an unofficial document may be all that exists. The value of the unofficial document would be enhanced by corroboration. Annotations on documents or the handwritten notes of an evaluation committee members may be the only means of assessing what the person thought at the time. They are better than hearing what he or she has to say later. Originals are better than copies and notarized copies are better than simple copies. It should be possible to identify the author of a written document; if not, it will have less value. The author can give witness evidence that he or she wrote something and that will give it more weight. The Committee members will be looking for signatures, names, handwriting or other indications of where it came from. Contemporaneous documents (prepared at the time of the event described in the document) are better than documents prepared at a later date. People tend to embellish or embroider their recollections to suit their purposes at a later date.

5.5 The weight accorded to the evidence of a witness depends on two things: the witness himself and the evidence he gives. The witness is more credible where he or she was in a position to know and have direct knowledge of events. It is also a question of trustworthiness, i.e. does the Committee believe that the witness is telling the truth; is the evidence given consistent; is the witness known for lying; what is the demeanour of the witness?  In the case of the evidence itself, the Committee will prefer direct knowledge of events and will exclude hearsay; they will prefer evidence based on knowledge of facts, not on opinion. Evidence which is corroborated by other evidence will be given more weight, especially in the case of circumstantial evidence. Contemporaneous evidence will be given more weight than later evidence. 

5.6 When looking at expert evidence, this will inevitably involve the opinion of the expert but it must be an opinion based on admitted facts and evidence. The Committee will want to know the identity of the expert witness and what qualifications the expert has for giving the opinion. Is it general knowledge in the scientific field at issue or is it specific to a type of product or issue in dispute. Is it purely academic or is it practical knowledge (both of which may be important depending on the questions posed). Does the expert have relevant experience in the technical field and does he or she have previous experience of providing expert evidence. Is the opinion of the expert confirmed by other experts (the expert can refer to journals and articles written by other experts) or is it the personal or novel opinion of this expert which is not consistent with the general opinion (again, a party can undermine the evidence of an expert by producing conflicting expert evidence). The Committee must also be satisfied that the expert is independent, i.e. that he or she has no commercial interest in the outcome of the case and is not or has not been employed by one of the parties.

Appendix 1

CODE OF ETHICS FOR COMMITTEE MEMBERS
(1)
Every Committee member must be and must remain independent of all the parties to the dispute.

(2)
Before accepting any appointment a Committee member shall undertake to carry out his or her duties expeditiously, impartially and in good faith

(3)
Before appointment, a prospective Committee member shall disclose in writing to the PPMD, which shall provide a copy to the parties, any facts or circumstances which might be of such a nature as to call into question the member’s independence or partiality in the eyes of the parties and the parties shall be given the opportunity of commenting upon the facts or circumstances within a time limit fixed by the PPMD (Form PPMD/7A.

(4)
They are required to disclose immediately to the PPMD any such facts or circumstances which arise between the date of their  appointment and notification of the final award.

(5)
No member having a beneficial interest in the case under consideration shall sit on a Committee in that case. In particular, the member must declare to the PPMD any personal interest such as 
(i) his or direct or indirect ownership of a bidder or shareholdings in a bidder which is a party to the dispute or a firm associated with such party;

(ii) the direct or indirect ownership of a bidder or shareholdings in a bidder which is a party to the dispute or a firm associated with such party by a family member;

(iii) previous, current or future prospects of employment by a bidder which is a party to the dispute or a firm associated with such party 

which may affect or could be perceived to affect, their impartiality in carrying out any aspect of their work.

(6)
Members must respect the confidentiality of information they receive in the course of their work and must not use that information for personal gain. 

(7)
The commercial confidentiality of information provided by the parties must be respected and must not be used to attempt to influence others.

(8)
Members shall not accept any gifts and hospitality from any party and shall not take part in any tours and journeys organized by parties or potential parties that are likely to be perceived by others as being an influence on any decision they may take.

(9)
To ensure the integrity of the Committee procedure:

(i) any written communication between the parties and the Committee shall be conducted through the PPMD;

(ii) any meetings, including Hearings, attended by the parties and the Committee shall take place only in the company of a member of the PPMD who shall prepare or cause to be prepared minutes of the meeting or Hearing.

PPMD MANUAL OF PROCEDURES FOR REVIEW
CHAPTER I
GENERAL PROVISIONS

Article 1
Manual of Procedures
The Director General of the State Assets Management Department hereby approves this Manual of Procedures providing for the organisation and operation of a support function within the Public Procurement and Price Monitoring Division to support and administer the operations of the ad hoc Committee as provided for in Article 15 of the Instruction on the implementation of the Law on Public Procurement No. 0477/MOF dated 13 February 2019 (‘the Instruction’).
CHAPTER II

THE SECRETARIAT

Article 2
Organisation
A Secretariat shall be organised within the Public Procurement and Price Monitoring Division of the State Assets Management Department. In particular:

(1)
it shall consist of at least one member of staff of the PPMD who will be given responsibility for carrying out the functions set out in this Manual;

(2)
if more than one member of staff is appointed, one of the appointed staff shall, by rotation, act as support person for either the Director General of the State Assets Management Department or the ad hoc Committee in the order of registration.
Article 3
Functions
The Secretariat shall be responsible for:

(1)
keeping up to date the Register of Applications for Review referred to the PPMD and the Committee;

(2)
maintaining the files of Applications and for keeping them fully up to date;
(3)
supporting the Director General of the State Assets Management Department and organising the work of the Committee and carrying out of all clerical and logistical requirements of the procedure;
(4)
informing the parties to the Review of all arrangements made under the authority of the Committee including, but not limited to, the appointment of the Committee, the form and manner of the procedure, the date of Hearings, the order of Hearings; 

(5)
drawing up minutes of meetings of the Committee, Hearings and witness statements and any other order or document as required by the Committee;

(6)
distributing the Decision of the Committee to the Director General of the State Assets Management Department and the parties;

(7)
maintaining records of all procedures and Decisions;

(8)
ensuring the publication of summaries of the Decisions of the Director General of the State Assets Management Department and of the Committee either on the PPMD website or any other appropriate media;
(9)
maintaining, distributing free of charge and placing on the PPMD website all Forms to be used in the Review procedure. These Forms include, but are not limited to the Forms appended to this Manual in the following Annexes:
(i) Annex 1: 
Form PPMD/1 
Application for Review Form

(ii) Annex 2:
Form PPMD/2 
Incomplete Application Form
(iii) Annex 3:
Form PPMD/3
Reply Form
(iv) Annex 4:
Form PPMD/4
Incomplete Reply Form
(v) Annex 5:
Form PPMD/5
Request to cancel suspension
(vi) Annex 6:
Form PPMD/6
Director General’s Decision
(vii) Annex 7:
Form PPMD/7
Committee’s Terms of Reference
(viii) Annex 8:
Form PPMD/8
Procedural Instructions
(ix) Annex 9:
Form PPMD/9

Notification to parties

(x) Annex 10:
Form PPMD/10
Compliance notice

These Forms shall be supplemented or amended as required. Any amended or supplemental Forms shall be made available under the same conditions as the original Forms appended hereto.

Article 4
The Register of Applications 
The Register of Applications shall be main instrument through which the Review procedure before the Director General of the State Assets Management Department and the ad hoc Committee, as the case may be, will be organised and recorded. It is maintained by the Secretariat. In particular:
(1)
The Register must be maintained in paper form and the pages of the register shall be numbered in advance.

(2)
A copy of the Register may be kept in electronic form but the paper form shall be authentic.

(3)
The procedural documents in Applications referred to the PPMD and the Committee, including documents lodged by the parties and documents served by the Secretariat, shall be entered in the Register. 

(4)
Entries in the Register shall be made chronologically in the order in which the documents to be registered are lodged; they shall be numbered consecutively. 

(5)
When an Application for Review Form is registered by the Secretariat, the Application shall be given a serial number followed by a mention of the year and a statement of the name of the applicant. Applications shall be referred to by their serial numbers and this number shall be used to identify all subsequent registrations pertaining to that Application. 

(6)
Procedural documents shall be registered as soon as they are lodged at the Secretariat. Documents drawn up by the Committee or by the Secretariat shall be registered on the day of issue

(7)
The entry in the register shall contain the information necessary for identifying the document and in particular: 

(i)
the date of registration, 

(ii)
the reference number of the Application to which it refers, 

(iii)
the nature of the document, 

(iv)
the date of the document. 

(8)
The registration number of every document drawn up by the Committee shall be noted on its first page.

(9)
A note of the registration shall be stamped on the original of every document lodged by the parties. It shall be worded as follows: [No.]/Complaint/PPMD, [date]
CHAPTER III
THE REVIEW PROCEDURE
Article 5
Lodging an Application for Review
(1)
Applications shall be lodged with the Secretariat on Form PPMD/1
(2)
Upon receipt of Form PPMD/1, the Secretariat shall:

(i)
register the Application in the Register of Applications in accordance with Article 4(5)-(9) above;

(ii)
assign it a case Reference number;

(iii)
register all documents attached to the Application separately assigning a sequential registration number to each one;


(iv)
appoint a support person in accordance with Article 2(2) above;
(v)
open an Application file for the storage of all original documents relating to the Application.

(3)
The Secretariat shall immediately verify that:
(i) the Application has been submitted correctly on Form PPMD/1;

(ii) copies of any documentary evidence relied upon in support of the claim set out in the Application for Review Form are attached;
(iii) authority for the representative to act is attached;

(iv) where the request is made by an agent of the Applicant, an appropriate power of attorney is attached.
(4)
Where the Applicant has failed to comply with the conditions contained in sub-section (4)(i)-(iv) above, the Secretariat shall complete Form PPMD/2, requiring the submission of a valid Application within 2 days, and send a copy as soon as practicable to the Applicant.
Article 6
Receipt of Valid Application 
Upon receipt of a valid Application, the assigned support person shall within one day:
(1)
complete the first page of Form PPMD/3, include the assigned case reference number, addressee (the Respondent procuring entity) and the date of issue;
(2)
send the completed Form PPMD/3 to the Respondent together with a copy of the registered Application for Review Form

(3)
register the completed and revised (if any) PPMD/1 Form in the Register;

Article 7
Receipt of Reply
(1) Upon receipt of Form PPMD/3 completed by the Respondent, the Secretariat shall register the Reply in the Register of Applications in accordance with Article 4(5)-(9) above.
(2) The Secretariat shall immediately verify that:

(i) theReply has been submitted correctly on Form PPMD/3;

(ii) copies of any documentary evidence relied upon in support of the claim set out in the Reply Form are attached;

(iii) authority for the representative to act is attached;

(iv) where the request is made by an agent of the Applicant, an appropriate power of attorney is attached.

(3) Where the Respondent has failed to comply with the conditions contained in sub-section (2)(i)-(iv) above, the Secretariat shall complete Form PPMD/4, requiring the submission of a valid Reply within 2 days, and send a copy as soon as practicable to the Applicant.

(2)
Where the Respondent has notified its intention to challenge the automatic suspension of the procedure, make arrangements for a Hearing of the challenge on the directions of the Director General of the State Assets Management Department using Form PPMD/6.

(3)
Where no Reply has been received within three days or no revised Reply within 2 days of delivery of Form PPMD/4, the support person may proceed to finalise the case file and send this to the Director General of the State Assets Management Department. 
(4)
If the Director General of the State Assets Management Department proceeds to make a Decision on the basis of the Application or decides to cancel the suspension, the support person shall communicate these decisions to the parties using Form PPMD/6.

(5)
The support person shall provide all assistance and support required by the Director General of the State Assets Management Department in making these decisions.

(6)
Where the Director General of the State Assets Management Department decides that the matter should be referred to the ad hoc Committee, the Support person shall provide all support required by the Director General of the State Assets Management Department in appointing the members of the Committee and, once established, shall follow the procedures of Article 8.
Article 8
Referral to the ad hoc Committee
(1)
Within 3 days of the establishment of the ad hoc Committee, the support person shall complete Form PPMD/7 and send it to the members of the Committee. 
(2)
On receipt of Form PPMD/8 from the Committee, the support person shall immediately send a copy to the Parties.

Article 9
Assisting the Committee
The support person to the Committee shall carry out the instructions of the Committee in respect of the arrangements and conduct of the procedure including, but not limited to, 

(1)
acting as liaison and point of communication between the parties and the Committee;

(2)
making logistical arrangements in respect of, for example, a location for the Hearing, if any, transport for the Committee, translation of any documents required for the Hearing;

(3)
communicating to the parties the decisions of the Committee in respect of the order, time and place of any Hearings, if any, of the manner of conducting the procedure and of any other instructions of the Committee;
(4)
taking and keeping minutes of all meetings of the Committee, Hearings, stating the time, place and the names of those attending together with a summary record of the meeting or Hearing;

(5)
where the Committee has so ordered or where there has been an application for such a record by one of the parties taking or arranging for taking of a stenographic record of the Hearing;

(6)
taking or arranging for taking and keeping minutes of all oral evidence presented during the Hearing; such minutes to be signed by the Chairman of the Committee;
(7)
transmitting the Decision of the Committee to the Director General of the State Assets Management Department  and the parties using Form PPMD/9
(8)
registering all Forms, orders, instructions and Decisions issued in the procedure in the Register in accordance with Article 4(5)-(9) above.
Article 10
Manner and Form of Procedure
The Committee shall determine the manner, form and order of the procedure. It shall do so by completing Form PPMD/8 which shall be sent to the support person to the Committee within the prescribed period. In particular, a determination shall be made and communicated to the Parties in respect of:
(1)
additional evidence and witnesses to be called
(2)
the decision on whether or not to hold a Hearing

(3)
the place, date and time of any Hearing, if any

(4)
the order of the procedure

Article 11
Publicity of Decisions

The Secretariat shall:
(1)
produce a summary of each Decision which shall include the basic facts, reasoning and findings of the Committee.

(2)
publish such a summary on the website of the PPMD under a section reserved for that purpose.

(3)
maintain copies of the full text of each Decision and make it available to the public on request. It may make a charge for reproducing the Decision.

(4)
to the extent that finances permit, compile and publish an annual collection of the Decisions of the Committee which may be put up for sale.


